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assets (stable coins), which may also have an impact on
Facebook’s Libra project. These regulatory novelties
shall be at the heart of this legal analysis.
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Abstract
The Swiss Financial Market Supervisory Authority
(FINMA) issued new guidance on its interpretation of
anti-money laundering regulation in respect of digital
token transfers and new guidelines explaining the
regulatory qualification of tokens linked to underlying

The Swiss Government has been keen to foster FinTech
companies, which are considered as having a major
impact on the transformation, digitalisation and
development of the financial industry.1 In this context, a
legislative reform was enacted mid-2017 in order to
reduce market entry barriers for providers in the FinTech
area and increase legal certainty for the entire sector. An
extended maximum holding period for settlement
accounts was introduced as well as an innovation
“sandbox”.2 In June 2018, the Swiss Parliament then
introduced a new type of banking licence for institutions
that do not carry out typical banking business (FinTech
licence).3 Further, in order to reduce the diligence duties
of FinTech companies, which are generally small
start-ups,4 FINMA revised its own Anti-Money
Laundering Ordinance (AMLO–FINMA).5 The entire
FinTech regulation package entered into force on 1
January 2019.
FINMA has been enhancing particularly since 2013
the regulatory framework in order to facilitate the
technological progress for the financial sector as a whole.6
Recently, the authority issued new guidance on its
interpretation of Swiss anti-money laundering regulation
in respect of digital token transfers and new guidelines
explaining the regulatory qualification of tokens which
are linked to underlying assets, aiming at minimising
fluctuations in their market value (stable coins), which
may have an impact on Facebook’s Libra project (see
below). These regulatory novelties shall be at the heart
of this legal analysis, while a particular focus shall also
be put on a consultation draft regarding the adaptation of
federal law to developments in distributed ledger
technology (DLT).

FINMA Guidance 02/2019—payments on
the blockchain
Concurrently with granting banking and securities dealers’
licences to two service providers focusing on crypto
currencies and other digital assets and offering services
for institutional and professional customers, FINMA has
published the FINMA Guidance 02/2019—Payments on
the blockchain (Blockchain AML Guidance) on 26 August
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2019.7 The Blockchain AML Guidance details the
application of Swiss anti-money laundering (AML)
regulation on blockchain payment services and lays out
the measures financial services providers, which are under
the supervision of FINMA, have to take in offering
services regarding digital assets.8

General development of Swiss anti-money
laundering regulation
The Swiss AML regulation has continuously been
developed in order to cope with international trends and
requirements, such as the recommendations of the
Financial Action Task Force (FATF). Based on a FATF
recommendation dating from 2018, for example, the
AMLO–FINMA has been amended and will enter into
force on 1 January 2020, requiring Swiss financial
intermediaries with branches or group affiliates abroad
to intensify their risk management. Furthermore, the
threshold for identification measures regarding cash
transactions has been lowered to CHF 15,000, the FATF
level.9 A guidance issued by FATF on 21 June 2019 in
the context of blockchain technology, the FATFGuidance
for a Risk-Based Approach to Virtual Assets and Virtual
Asset Service Providers, then led to the Blockchain AML
Guidance.
From a more general perspective, the Anti-Money
Laundering Act 1997 (AMLA) and the respective
Anti-Money Laundering Ordinance (AMLO) apply,
among others, to financial intermediaries, which in the
sense of the AMLA need to be affiliated with an
authorised self-regulatory organisation or directly
supervised by FINMA for AML purposes. A financial
intermediary has to comply with the typical AML
obligations,
such
as
identification
and
know-your-customer (KYC) obligations relating to the
contracting party and its beneficial owner. It also has to
notify the Money Laundering Reporting Office in case
of any suspicion regarding AML or terrorism financing.10
FINMA, as a principle, has consistently applied AMLA
to blockchain service providers since their emergence.11

Particular provisions of the Blockchain AML
Guidance
In the Blockchain AML Guidance, FINMA reaffirms its
technology-neutral application of the regulation to
payment transactions on the blockchain, but it also
underlines that blockchain-based business models may
not be allowed to circumvent the existing regulatory

framework. Due to the inherent anonymity of the
blockchain, FINMA identifies an increased risk in
connection with AML and terrorist financing.12
As is the case for traditional bank transfers, information
about the client and the beneficiary needs to be
transmitted with transfers of tokens, except in cases of
transfers from and to unregulated wallet providers.
Accordingly, a provider receiving this information has
to check the name of the sender based on sanction lists
or check that the information provided about the
beneficiary is correct.13 Institutions supervised by FINMA,
however, are only permitted to send cryptocurrencies or
other tokens to external wallets belonging to own
customers whose identity has already been verified and
are only allowed to receive cryptocurrencies or tokens
from them. Accordingly, they are not permitted to receive
tokens from external customers or to send tokens to them.
This practice is applicable until information about the
sender and recipient can be transmitted in a reliable way
in the respective payment system.
A financial intermediary of a payment originator is
required based on art.10, para.1 of the AMLO–FINMA
to transmit the originator’s name, the account number or,
where there is none, the transaction-based reference
number, and its address or, as an alternative, the place
and date of birth, client number or national identity
number. Now, while it is not necessary for the information
to be transmitted on the blockchain, because a
transmission could also take place via other
communication channels according to the Blockchain
AML Guidance, FINMA admits that it is currently
unaware of any system, such as the SWIFT messaging
system, or of any bilateral agreements between service
providers, that would enable the reliable and compliant
transmission of originator and beneficiary identification
data for payment transaction on the blockchain.14 For such
systems (or agreements) to be in line with art.10 of the
AMLO–FINMA, they would have to involve only service
providers which are subject to appropriate anti-money
laundering supervision.
As a consequence and in the absence of appropriate
information transfer systems or networks of bilateral or
multilateral agreements between regulated correspondent
institutions, FINMA-supervised institutions need to make
sure that transfers of tokens to or from external wallets
only involve own clients who have been duly onboarded.
Furthermore, the ownership of the external wallet needs
to be verified using not specified “suitable technical
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means”, as is the case for exchange transactions involving
an external wallet (fiat-to-virtual currency, virtual-to-fiat
currency, or virtual-to-virtual currency).15
FINMA praises itself that the established practice is
one of the most stringent in the world, due to the absence
of exceptions for payment transactions in virtual assets
originating from or the beneficiary of which is an
individual who is not a customer of an entity subject to
AML supervision, which is allowed to be foreseen by
Member States under the respective FATF guidance.16
Also, compared to the AML requirements on cash
transactions, it may be considered as even more stringent
due to the absence of any de minimis thresholds.17

FINMA supplement to the guidelines for
enquiries regarding the regulatory
framework for initial coin offerings
The Financial Stability Board (FSB) published ahead of
the G20 Finance Ministers and Central Bank Governors
meeting in mid-October a note setting out regulatory
issues of stable coins.18 It stated that in light of the
announcement by private sector actors of their intention
to launch stable coin-type arrangements for domestic and
cross-border retail payments and remittances, with the
potential to reach global scale (so-called global stable
coins), stable coin arrangements could potentially become
a source of systemic risk and that an effective regulatory
and supervisory approach needs to be able to identify,
monitor and address potential risks in a reasonable range
of scenarios and use cases.19
A stable coin has been defined as
“a crypto-asset designed to maintain a stable value
relative to another asset (typically a unit of currency
or commodity) or a basket of assets. These may be
collateralised by fiat currency or commodities, or
supported by algorithms”.20
Accordingly, the term “global stable coins” refers to stable
coins with a potential global reach and the ability to
rapidly scale in terms of users or holders of the
crypto-asset.
Already one month ahead of the FSB, FINMA
published on 11 September 2019 a supplement to its
Guidelines on Initial Coin Offerings of 16 February 2018
(ICO Guidelines), for enquiries regarding the regulatory
framework for initial coin offerings (Stable Coin

Guidelines), concurrently to the confirmation that it had
received a request from the Libra Association for an
assessment or ruling of the Libra project.21 FINMA had
observed an increase in the number of projects to create
stable coins since mid-2018 among the projects based on
blockchain technology, aiming at minimising the
fluctuations in value which are typical to crypto currencies
like Bitcoin.22 FINMA states, however, that the word
“stable” is primarily a marketing term.23

2018 ICO Guidelines as starting point
FINMA published the ICO Guidelines on 16 February
2018, as a guidance paper setting out in broad terms its
intentions for future regulatory practice in this area. These
new guidelines relied on FINMA’s earlier Guidance
04/2017: Regulatory treatment of initial coin offerings,
of 29 September 2017, where it was clarified that ICOs
of Swiss issuers need to be scrutinised under the general
principles of the Swiss financial market legislation. The
relevant laws that may be applied are the banking
legislation for any deposit-taking activity, the securities
legislation for tokens classified as securities, the
anti-money laundering legislation for any activity of a
financial intermediary for AML purposes and the
collective investment schemes legislation for any fund
management or related activity (on a case-by-case basis).24
With the ICO Guidelines, FINMA created an
independent way to classify the underlying economic
function of tokens, in line with models used by leading
practitioners, whereby it distinguished three token
categories: (1) payment tokens, commonly also referred
to as crypto currencies; (2) utility tokens, which are
intended to provide digital access to an application or
service through a blockchain-based infrastructure; and
(3) asset tokens, which represent assets (debt or equity
claims) against the respective issuer and which may
economically be deemed as equivalent to equities, bonds
or derivatives. Furthermore, hybrid forms thereof are also
possible.25 FINMA then concluded that payment tokens
do not qualify as securities, subject to further
developments on case law or legislation, but are rather
treated as a payment method.26 Utility tokens also do not
constitute securities, unless there is an investment purpose
at the point of issue. Finally, FINMA qualified asset
tokens as securities within the meaning of art.2(b) of the
Financial Market Infrastructure Act 2015 (FMIA).27
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Categorisation under the Stable Coin
Guidelines

•

The Stable Coin Guidelines follow the FINMA’s
established approach of focusing on the economic
function and purpose of a token (“substance over form”)
and applying the technology-neutral principle of “same
risks, same rules”, while continuing to analyse projects
on a case-by-case basis.28 They stress that the AMLA is
almost always applicable and that the application of the
FMIA regarding licensing requirements as a payment
system is probable, if a payment system of significant
importance is launched with the creation of a stable coin.29
While not all stable coins confer a contractual claim
(redemption claim) against the issuer on the underlying
assets and different financial market laws may apply, the
Stable Coin Guidelines establish four main types of stable
coins based on their underlying30:
•

stable coins linked to currencies: the issuer
of a stable coin which is linked to a specific
fiat currency with a fixed redemption claim
(e.g. one coin equals one Swiss franc) may
require a banking licence under the Swiss
Banking Act 1934 (SBA) since the issuer
would be deemed to have accepted deposits
from the public. However, if the coin holder
may only redeem the stable coin at the
current value of an underlying currency
basket, it may rather qualify as a unit in a
collective investment scheme. In FINMA’s
view, the relevant criteria is who bears the
risks related to the management of the
underlying assets, i.e. profits or losses,
interest, fluctuations in the value of the
underlying or counterparty or operation
risk. Does the issuer bear all the afore-listed
risks, then this would be indicative of a
deposit under the SBA (including the
exemptions provided therein), otherwise,
if the coin holder bears these risks, the
stable coin would probably qualify as a unit
in a collective investment scheme and
trigger the respective licensing or approval
requirements under the Collective
Investment Schemes Act 2006 (CISA). If
a stable coin does, however, not foresee an
explicit redemption claim for the coin
holder, but is rather based on an alternative
stabilisation mechanism, it may still trigger
the licensing requirements under other
financial market regulations, such as the
FMIA, and also AMLA requirements, if
the envisaged payment system is of
significant importance;

•

•

stable coins linked to commodities:
depending on the type of underlying
commodity and whether the coin holder has
only a contractual claim or acquires a right
in rem in the underlying commodity, the
licensing requirements for an issuer of
stable coins linked to commodities varies.
A stable coin representing a right in rem
does not in general qualify as a security, if:
(1) the coin holder does not merely have a
contractual claim in the underlying
commodity; (2) the transfer of the coin
results in a transfer of the ownership in the
commodity; and (3) the underlying
commodities are not deposited as fungible
goods pursuant to art.481 of the Code of
Obligations. On the other hand, where the
coin holder does have a contractual claim
against the issuer, the qualification of the
coin will depend on the type of the
underlying. The issuer may probably
require a banking licence if the stable coin
is linked to so-called bank precious metals,
due to the similarity to bank precious metal
accounts. If the coin is linked to a financial
market activity, it may constitute a security
and possibly qualify as a derivate, which
would result in a potential licensing
obligation for the issuer as securities dealer.
Finally, where the stable coin is linked to
a basket of commodities (including “bank
precious metals”) with a price-dependent
redemption claim, it may qualify as units
in a collective investment scheme;
stable coins linked to real estate:
redeemable stable coins linked to a real
estate portfolio will in most cases fall
within the scope of the CISA, since the
third-party management of the real estate
portfolio is, according to FINMA, in itself
an indication of a collective investment
scheme, and the coin holders do not have
a right in rem in the real estate; and
stable coins linked to securities: a stable
coin linked to a single security providing
for a contractual right of the coin holder in
the underlying security most probably
qualifies as a security itself. On the other
hand, if a stable coin is linked to a basket
of securities, it constitutes in most cases a
unit in a collective investment scheme.
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Indications on how the Libra project would
be classified
Based on the request by the Libra Association, a
Facebook-linked Swiss association (Verein) domiciled
in Geneva,31 FINMA has been asked to detail how it
would classify the planned project.32 Ruling requests are
standard practice for FINMA (and also for many other
federal and cantonal agencies), particularly in case
innovative projects. Thereby, FINMA is in a position to
inform potential market participants about how Swiss
supervisory law is applied,33 irrespective of the wider (and
also political) discussion on the project itself.34 Also, the
Swiss Government confirmed mid-October 2019 that it
had been informed about the current opportunities and
challenges regarding stable coins, mentioning “the new
Libra cryptocurrency”, which shall be overseen by the
Libra Association, and stated that it is open to discussions
on internationally viable standards in connection with the
use of new technologies, while keeping a very close eye
on global stable coin projects and their associated
opportunities and risks.35
From FINMA’s perspective, the classification of
Libra’s project would, at this preliminary stage, include
the following aspects, whereby in its view and due to the
international scope of the project, an internationally
co-ordinated approach would be required, also as regards
a co-ordinated definition of the listed requirements36:
•

payment system licence: the project would
fall within the scope of the FMIA and,
based thereupon, require a payment system
licence from FINMA. “Payment systems”,
which are defined according to art.81 of the
FMIA as entities that clear and settle
payment obligations based on uniform rules
and procedures, are considered as part of
the financial market infrastructure
according to art.2(a)(6) of the FMIA. The
Swiss regulatory requirements for payment
systems are based on international
standards, particularly the Principles for
Financial Market Infrastructure, issued by
the Bank for International Settlement’s
Committee on Payments and Market
Infrastructure (CPMI) and the International
Organization of Securities Commissions
(IOSCO), which also apply to the
management of cyber risks37;

•

•

•

AML: any Swiss payment system is subject
to AMLA and the respective AML
regulations. FINMA underlined that the
highest international anti-money laundering
standards would need to be ensured
throughout the entire ecosystem of the
project, which needs to be immune to
elevated money laundering risks;
“same risks, same rules”: based on the
FMIA, any additional services which
increase the risks of a payment system need
to be subject to the respective requirements.
Therefore, the potential risks of a Swiss
payment system, e.g. bank-like risks, may
be addressed by imposing further
appropriate requirements based on
FINMA’s technology-neutral principle of
“same risks, same rules”, particularly since
the issuance of Libra payment tokens would
go beyond the typical aspect of a standard
payment system. Additional requirements
would refer to capital allocation (depending
on the credit, market and operational risks),
risk concentration, liquidity and the
management of the Libra reserve; and
additional
requirements:
additional
requirements would refer to capital
allocation (depending on the credit, market
and operational risks), risk concentration,
liquidity and the management of the Libra
reserve. These requirements would be in
line with similar activities in the financial
markets and would also reflect the
dimension of the Libra project, e.g.
bank-like risks would be subject to
bank-like regulatory requirements.

FINMA stressed that a necessary condition for this
Libra project being granted a licence as a payment system
would be that the returns and risks associated with the
management of the reserve were entirely borne by the
association itself and not by the stable coin holders, which
would be the case for collective investment schemes.
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Outlook: adaptation of federal laws to
developments in distributed ledger
technology
In March 2019 the Swiss Government initiated
consultations on the adaptation of federal law to
developments in DLT, aimed at increasing legal certainty,
mostly due to regulatory mismatch between historically
grown laws and new business models, removing hurdles
for DLT-based applications and limiting risks of misuse.38
A report from December 2018 explained that the Swiss
legal framework is basically well suited to deal with new
technologies in general but also pointed out the need for
some selective actions.39
The proposed amendment of federal law provides for
a couple of adjustments40:
•

•

•

•

•

Swiss Code of Obligations: in order to
increase legal certainty regarding the
transfer of DLT-based assets, the possibility
of an electronic registration of rights
enabling the functions of negotiable
securities shall be created;
FMIA: the segregation of crypto-based
assets in the event of bankruptcy shall be
explicitly foreseen in the law;
Federal Law on Debt Enforcement and
Bankruptcy: a new authorisation category
shall be created for “DLT trading facilities”.
The intention is to allow regulated financial
market players and private customers to
offer trading, clearing, settlement and
custody services with DLT-based assets;
Financial Institutions Act 2018: it shall be
possible for a securities firm to obtain a
licence to operate an organised trading
facility; and
AML: DLT trading facilities shall be
classified as financial intermediaries
according to the AMLA and be obliged to
comply with the respective due diligence
obligations. Furthermore, DLT trading

facilities shall be subject to AML
supervisions
by
FINMA.
The
AMLO–FINMA shall also be amended in
order to consider payment tokens issued in
an ICO and decentralised trading platforms,
in case the underlying smart contract has
power of disposal over third-party assets.41
The consultation ended in late June 2019 and the Swiss
Parliament will have to adopt these legislative proposals.
The parliamentary process may result in additional
amendments or clarifications42 and the entry into force is
not defined yet.43

Summary and concluding observations
FINMA has been enhancing the regulatory framework
for years in order to facilitate the technological progress
for the financial sector as a whole, as has also the Swiss
government. The two new guidelines provide for
much-needed and even more welcomed clarifications.
The Blockchain AML Guidance might be even more
stringent than the relevant international standards but it
could be seen as an opportunity and good argument
against some critics of crypto currencies or even the
blockchain technology as such. The Stable Coin
Guidelines were published together with the public
confirmation that the Libra Association had submitted a
preliminary ruling request to FINMA. This in itself
showed the relevance of these guidelines and the
ambitions of FINMA regarding the Swiss financial
centre.44 However, the final fate of this project is yet to
be defined, taking into account the rather guarded political
comments at the international level. Finally, the suggested
adaptation of federal law to developments in distributed
ledger technology and many other projects at government
or industry level, such as the updated guidelines of the
Swiss Bankers Association on opening corporate accounts
for blockchain companies, suggest that the transformation
of the financial industry is still ongoing and that the laws
and regulations will have to constantly reflect new
realities.
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